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ATTORNEYS AT LAW September 14’ 2016
Via Fax and Hand Delivery
Hon. Anil C. Singh
New York Supreme Court
60 Centre Street, Courtroom 218
New York, New York 10007

Re: Altimeo Investissement, et al. v. Sillerman, et al., Index No. 651084/2016
Motion Sequence Nos. 001, 002, 003

Dear Justice Singh:

We represent the plaintiffs in the above-referenced action (the “Action™). In further
support of plaintiffs’ oppositions to defendants” motions to temporarily stay or, in the alternative,
to dismiss the complaint in this Action, we respectfully submit this letter and the attached
September 12, 2016 Memorandum Decision and Order Denying Defendants’ Motions to Dismiss
by Judge Colleen McMahon in the class action pending in the Southern District of New York
entitled Guevora Fund v. Sillerman, et al., Index No. 15-7192, (the “Decision”).

Plaintiffs purchased over 5.9 million of SFX common stock for over $18 million, relying
on defendants’ false statements, and have lost their entire investment. They subsequently
commenced this individual Action in this Court. This Action and the SDNY class action allege
that defendants knowingly made a series of false and misleading statements as part of an over-all
scheme by defendants to misrepresent SFX Entertainment, Inc’s (“SFX” or the “Company”)
business performance and its future prospects and long-term economic potential to keep the price
of the stock inflated in order to buy time to find a purchaser for the company.

This Action focuses on defendants’ scheme to prevent or slow the slide of SFX’s stock

price on the NASDAQ market in order to give defendants time to find a buyer for the Company
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before its financial deterioration foreclosed any such disposition of the Company. The SDNY
action, on the other hand, focuses more on defendant Sillerman’s alleged inability to buy the
Company at a premium to its stock’s market price pursuant to his publicly announced offers.
However, both actions allege a common course of events and substantially the same false
statements by defendants. On June 6, 2016, defendants moved to temporarily stay or, in the
alternative, to dismiss the complaint in this Action. On July 27, 2016, plaintiffs opposed
defendants” motions.  Defendants argue that a stay is necessary because this Action
“substantially overlaps with the federal action and asserts nearly identical factual allegations.”
We write to bring to this Court’s attention Judge McMahon’s Decision holding that the
class action complaint adequately alleged that defendants knowingly made false and misleading
public statements about SFX and that these statements falsely portrayed the company as on the
verge of profitability. In denying defendants’ motions to dismiss Judge McMahon found that
defendants’ false statements “signaled to the market that Sillerman saw significant value in SFX.
And because Sillerman was known as a savvy business mogul within the entertainment industry,
his faith in the Company was interpreted as evidence that SFX was in fact valuable, even if that
value was not yet reflected in the Company’s financial reports.” (Decision page 17) Judge
McMahon found that because of defendants’ false statements “analysts spent much of 2015
ignoring all indications that the Company was in a poor financial state.” (Decision page 18)
Judge McMahon further found that “by shifting focus away [from] the usual metrics for valuing
shares — namely, the Company’s financial results — Sillerman’s offer effectively warped the
market for SFX stock.” (Decision page 18). Judge McMahon held that the defendants had
motive to manipulate the market for SFX stock and that plaintiffs’ allegations were sufficient to

sustain claims against the director defendants. (Decision page 20).
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This Action alleges that the same statements as those alleged in the SDNY action were
false and misleading and they were made with the intent to defraud. For example, Judge
McMahon’s Decision provides support for the adequacy of allegations in the Complaint in this
Action asserting that defendants’ false and misleading statements were designed to “demonstrate
to the market that there was such value in SFX, [that] Sillerman himself offered to buy the
shares” and to permit defendants to “continue to artificially sustain and inflate the Nasdaq market
value of SFX shares despite reporting current losses on operations.” (Comp. {9 54, 61) In
addition, this Action alleges that Defendants encouraged and sustained that deception of
investors during the period that Sillerman’s offer was pending by publishing and repeating or not
updating during the first three quarters of 2015 grossly inflated management guidance
concerning SFX’s full year 2015 financial results. (Comp. Y 68-70) The Complaint alleges that
defendants knew that the market would react very positively to the guidance and it did. (Comp. §
72) As a result, Plaintiffs relied on defendants’ false statements and purchased SFX stock at
artificially inflated prices and have suffered enormous losses.

Plaintiffs respectfully submit that for all of the reasons set forth herein, in Plaintiffs’
Oppositions to the Director Defendants’ Motion and Sillerman’s motions and in the Decision

that defendants’ motions should be denied in their entirety and the prosecution of this highly

Respgctully submitt
/] -

Nancy Kabo

meritorious Action should proceed.

Enclosure
cc: Peter Simmons, Fried, Frank, Harris, Shiver & Jacobson LLP
Catherine Schumacher, Kaye Scholer LLP
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UNITED STATES DISTRICT COURT NBHCSBINY l#i
SOUTHERN DISTRICT OF NEW YORK DOCUMENT !
— X ELECTRONICALLY FILED !
: DOC #: [ i
GUEYOURA FUND, DATERILED:__ 1[4 "
Plaintiff, ——
-against- No. 15-cv-7192 (CM)

ROBERT F. X, SILLERMAN, D. GEOFFREY
ARMSTRONG, JOHN MILLER, MICHAEL
JOHN MEYER, and SFX
ENTERTAINMENT, INC,,

Defendants.
X

MEMORANDUM DECISION AND ORDER
DENYING DEFENDANTS’ MOTIONS TO DISMISS

MecMahon, C.J.:

The central issue in this putative class action is whether Robert 14, X, Sillerman, the
founder, Chicf Exccutive Officer (“CEO”), and largest shareholder of the now-bankrupt SFX
Entertainment, Inc. (“SEX” or “the Company™), fraudulently offered to purchase the Company,
without any intention of consummating the transaction, for the sole purpose of keeping the
Company afloat long cnough for it to rencgotiate its debt obligations and report improved
financial results. L.ead Plaintiff Guevoura Fund Lid, (“Plaintiff” or “Guevoura™), on behalf of
itself and similarly situated investors, brings claims against Sillerman, the Company, and scveral
members of its board of directors under Sections 10(b) and 20(a) of the Securities Iixchange Act
of 1934 (“Exchange Act”), and Rule 10b-5 issued thereunder, contending that Defendants used
sham offers to manipulate the price of SFX common stock and issued false and/or misleading

statements representing that Sillerman was willing and able to consummate the transaction,
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Now before the Court are SFX's, Sillerman’s, and the dircctor defendants’ motions to
dismiss Plaintiff’s Consolidated Amended Class Action Complaint (the “Complaint”) for failure
{o state a claim. For the reasons stated below, Sillerman’s and the director defendants’ motions Lo
dismiss the Complaint are denied. Because the claims against the Company are stayed during the
pendency of its bankruptey proceedings, its motion cannot be decided at this time; it is
administratively closed pending the outcome of the bankruptey.

BACKGROUND

The following facts — taken from the Consolidated Complaint, documents referenced
thercin, and matters of which the Court can take judicial notice - are assumed to be true for
purposes of this motion, and are viewed in the light most favorable to Plaintiff as the non-
moving party. See, e.g., Kleinman v. Elan Corp., 706 1.3d 145, 152 (2d Cir. 2013); Chambers v.
Time Warner, Inc., 282 F.3d 147, 153 (2d Cir. 2002).

SI'X is a publicly traded company incorporated in Delaware with exceutive offices in
New York City, (Cons. Am. Class Action Compl. (Dkt. No. 61) (“CC”) §19.) It produces and
promotes electronic music culture (“EMC™) music festivals and cvents, generating revenue from
the sale of tickets, merchandising, and other related services. (CC § 2, 19.) Though SFX was
only formed in June 2012, its initial public offering (“1PO”) took place on October 10, 2013,
barcly one year later. The company has grown quickly via acquisitions and business
partnerships. (/d. § 19.) Sillerman, who owns about 40% of SFX’s outstanding stock, allegedly
helped the Company finance its growth by guaranteeing some of its debt.! (Jd. 99 3, 19.) Despite
— or perhaps, because of — this rapid growth, SFX has never been profitable.

I As an Example, Plaintiffs state that SFX disclosed in Amendment No. 7 to Form S-1, filed
October 2, 2013, that the Company’s First Lien Term Loan Facility of $75 million was
guarantecd by Sillerman. (CC 4 37.)
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