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ATTORNEYS AT LAW September14,2016

Via Fax and Hand Delivery

Hon. Anil C. Singh
New York SupremeCourt
60 Centre Street,Courtroom218
New York, New York 10007

Re: Altimeo Investissement,et al. v. Sillerman,et al., Index No. 651084/2016
Motion SequenceNos. 001,002,003

DearJustice Singh:

We represent the plaintiffs in the above-referencedaction (the "Action"). In further

support of plaintiffs' oppositions to defendants'motions to temporarilystayor, in thealternative,

to dismiss the complaint in this Action, we respectfully submit this letter and the attached

September12, 2016 Memorandum Decision and OrderDenying Defendants' Motions to Dismiss

by Judge Colleen McMahon in the class action pending in the SouthernDistrict of New York

entitledGuevoraFund v. Sillerman, et al., Index No. 15-7192, (the"Decision").

Plaintiffs purchasedover 5.9 million of SFX common stock for over $18million, relying

on defendants'false statements,and have lost their entire investment.They subsequently

commencedthis individualAction in this Court. This Action and theSDNY classactionallege

thatdefendantsknowinglymade aseriesof falseand misleading statementsaspart of an over-all

scheme by defendantsto misrepresent SFX Entertainment, Inc's ("SFX" or the "Company")

businessperformanceand its futureprospectsand long-termeconomicpotential to keeptheprice

of thestock inflated in order to buytime to find a purchaserfor thecompany.

This Action focuseson defendants'schemeto prevent or slow the slide of SFX's stock

price on theNASDAQmarket in order to give defendantstime to find a buyer for theCompany
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before its financialdeteriorationforeclosedany such dispositionof the Company. The SDNY

action, on the other hand, focusesmore on defendantSillerman'salleged inability to buy the

Companyat a premium to its stock's market price pursuant to his publicly announcedoffers.

However, both actions allege a common course of eventsand substantially the same false

statementsby defendants. On June 6, 2016, defendantsmoved to temporarilystay or, in the

alternative, to dismiss the complaint in this Action. On July 27, 2016, plaintiffs opposed

defendants' motions. Defendants argue that a stay is necessary becausethis Action

"substantially overlaps with thefederalactionandassertsnearly identicalfactualallegations."

We write to bring to this Court's attention JudgeMcMahon's Decision holding that the

classaction complaint adequately alleged that defendantsknowinglymade falseand misleading

public statementsabout SFX and that thesestatementsfalselyportrayed the company as on the

verge of profitability. In denyingdefendants'motions to dismissJudgeMcMahon foundthat

defendants'falsestatements"signaled to themarket thatSillerman saw significant value in SFX.

And becauseSillermanwas knownas a savvy businessmogul within theentertainment industry,

his faith in the Companywas interpreted as evidence that SFX was in fact valuable, evenif that

value was not yet reflected in the Company's financial reports." (Decision page 17) Judge

McMahon found that becauseof defendants'false statements"analysts spent much of 2015

ignoring all indicationsthat the Company was in a poor financialstate." (Decision page 18)

JudgeMcMahon further foundthat "by shifting focus away [from] theusual metrics for valuing

shares - namely, the Company's financial results - Sillerman's offer effectively warped the

market for SFX stock." (Decision page 18). Judge McMahon held that the defendantshad

motive to manipulate themarket for SFX stock and thatplaintiffs' allegations were sufficient to

sustainclaims against thedirectordefendants.(Decision page20).
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This Action alleges that the samestatementsasthosealleged in the SDNY actionwere

false and misleading and they were made with the intent to defraud. For example, Judge

McMahon's Decision provides supportfor the adequacyof allegations in theComplaint in this

Action assertingthatdefendants'falseand misleading statementswere designedto "demonstrate

to the market that therewas such value in SFX, [that] Sillerman himself offered to buy the

shares"and to permit defendantsto "continue to artificially sustainand inflatetheNasdaqmarket

value of SFX sharesdespitereporting current losseson operations." (Comp.¶¶54, 61) In

addition, this Action alleges that Defendants encouraged and sustained that deceptionof

investorsduringtheperiod thatSillerman'soffer was pending bypublishing andrepeatingor not

updating during the first three quarters of 2015 grossly inflated management guidance

concerning SFX's full year 2015 financial results. (Comp.¶¶68-70) The Complaintallegesthat

defendantsknewthatthemarket would react very positively to theguidanceandit did. (Comp. ¶

72) As a result, Plaintiffs relied on defendants'falsestatementsand purchasedSFX stock at

artificially inflatedprices and havesuffered enormouslosses.

Plaintiffs respectfully submit that for all of the reasonsset forth herein,in Plaintiffs'

Oppositions to the Director Defendants' Motion and Sillerman's motions and in the Decision

that defendants'motions should be deniedin their entirety and the prosecution of this highly

meritorious Action shouldproceed.

Res lly sub itt ,

NancyKabo
Enclosure
cc: Peter Simmons,Fried, Frank, Harris, Shiver& JacobsonLLP

Catherine Schumacher,Kaye ScholerLLP
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Case1:15-cv-07192-CM Document 104 Filed 09/12/16 Page 1 of 24

USDCSDNY 1UNITED STATESDISTRICT COURT
SOUTHERNDISTRICT OFNEWYORI< 1)OCUMENT

x 14Lí3CTRONICALLY F LED
I)OC#

GURVOURAFUND' DATE FIIÆl)

Plaintiff,

-against- No. 15-ev-7192(CM)

ROBERTF. X. SillERMAN, D. GEOFFREY
ARMSTRONG,JOHNMILLER, MICHAEL
JOIINMEYER,andSFX
HNTHRTAINMENT, INC.,

Defendants.
x

MEMORANDUM DECISION AND ORDER
DENYING DEFENDANTS'MOTIONS TO DISMISS

McMahon,CJ.:

Thecentralissuein thisputativeclass action is whetherRobertF. X. Sillerman,the

founder,Chief ExecutivoOfYicer("CEO"), and largestshareholder of thenow-bankrupt SFX

Entertainment,Inc. ("SFX" or "theCompany"),fraudulentlyofferedtopurchase theCompany,

withoutany intentionof consummatingthetransaction,for thesolepurposeof keepingthe I

Companyafloat longenoughfor it to renegotiateits debtobligationsandreport improved

financialresults,l.eadPlaintifTGuevouraFundLtd, ("PlaintifP or "Guevoura"),on behalfof

itselfandsimilarly situatedinvestors,bringsclaimsagainstSillcrman,theCompany,andseveral

rnembersof itsboardof directorsunderSections10(b)and 20(a)of theSecuritiesExchangeAct

of 1934("ExchangeAct"), andRule 10b-5issuedthereunder,contendingthatDefendantsused

shamoffers to manipulatethepriceof SFX common stock and issuedfalseand/ormisleading

statementsrepresentingthatSillermanwaswilling and ableto consummatethe transaction.

l
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Now beforetheCourt are SFX's,Sillennan's,andthedirectordefendants'motionsto

dismissPlaintiffs ConsolidatedAmendedClassAction Complaint(the"Complaint") for failure

to statea claim.For thereasonsstatedbelow,Sillennan'sandthedirectordefendants'motionsto

dismisstheComplaintaredenied.BecausetheclaimsagainsttheCompanyarestayedduring the

pendencyof itsbankruptcyproceedings,itsmotioncannot bedecidedatthistime;it is

administrativelyclosedpending theoutcomo of thebankruptcy.

BACKGROUND

The following facts- takenfrom theConsolidatedComplaint,documentsreferenced

therein,andmatters of which theCourt can takejudicialnotice - areassumedtobetruefor

purposesof thismotion, andare viewedin thelight most favorableto PlaintifTasthe non-

movingparty.See,e.g., Kleinmanv. Elan Corp.,706 F.3d 145,152(2d Cir. 2013);Chambersv.

TimeWarner,Inc., 282 F.3d 147,153 (2d Cir. 2002).

SFX is apublicly tradedcompanyincorporatedin Delawarewith executiveoffices in

New York City. (Cons.Am. ClassAction Compl.(Dkt. No. 61)("CC") ¶ 19.)It producesand

promoteselectronicnuisic culture("EMC") musicfestivalsand events,generatingrevenuefrom

thesaleof tickets,merchandising,and otherrelatedservices. (CC¶¶2, 19.)ThoughSFX was

only formedin June2012,its initialpublic offering ("lPO") tookplaceon October10,2013,

barelyoneyearlater.The company hasgrownquickly via acquisitions andbusiness

partnerships.(Id. ¶19.)Sillerman,whoowns about 40% of SFX'soutstandingstock, allegedly

helpedtheCompany11nanceits growth byguaranteeingsomeof itsdebt.'(M ¶¶3, 19.)Despite

- or perhaps,becauseof - this rapid growth,SFX hasneverbeenprofitable.

I AsanExample,Plaintilfs statothatSEXdisclosedin AmendmentNo. 7 toFonn S-1,filed
October2, 2013, thattheCompany'sFirst Lien Term I,oan Facilityof $75millionwas
guaranteedbySillerman,(CC¶37.)

2
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A. EventsSurroundingthe "Initial 0/]or"

On February25,2015,shortly beforeSFXreleasedits fourthquarterandfull-year 2014

financialresults, Sillermanannouncedthathewouldoffer to acquireall of SFX's outstanding

common stockfor$4.75pershare(the"Initial Offer") - a substantialpremiumoverSFX's

sharepricoat the timeof $3.70.(Id.¶ 8.) The initial Offer gcuerateda great dealof excitement

amonginvestorsand stockanalysts. SFX's shareprice roseto $4.79on unusuallyheavytrading,

andImperial Capital LLC ("Imperial") notedin a reportanalyzing thedealthattheInitial Offer

"showsthatthereis valuein this company." (Id.¶83.) Anotheranalyst, Albert Fried&

CompanyLLC ("Albert Fried"),estimated that therewasa "70% probability" of Sillerman's

ofTerbeingaccepted,a"25% probability" of abetterolTer'sbeingaccepted,anda "S%

probability" thatnodealwouldoccur. Ilecausoit believeda dealwassocertain,Albert Fried

concludedthatthesoon-to-be releasedfinancialresults, for thequarterand yearended December

31,2014, were"lessimportantthanbody languageon theproposeddeal."(Ïd.¶¶83,85.)Stifel

FinancialCorp.("Stifel") reportedthatit waskeepingitspricetarget"abovethebid priceunder

theview thattheSpecialCommitteeof theBoardmay push for a higherbid." (Id ¶92.)

On March 10,2015,SFX announcedthatit would namethreenon-management directors,

defendantsJohnMiller, MichaelMeyct, andD. Geoffrey Armstrong(collectively,the"Director

Defendants"),toaspecialcommittee(the"SpecialCommittee")thatwould independently

evaluatetheSillennan'sinitial Offer andconsider alternatives to theproposedtransaction.(Id¶

10.)Sillermanstatedthathewould assisttheSpecialCommitteeand thathewould support an

alternativesale,if theSpecialCommitteedecidedtoexplore thatoption.(Id ¶78.)Plaintiff

alleges thatthoughtheSpecial Committeewasostensibly "independent,"all threeof theSpecial

CommitteeDefendantswere"Sillerman cronics,"hand-pickedby him to serve on theBoard.
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